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E.A.G.R. Amarasekara, J.

This is an Appeal made by the Plaintiff — Respondent — Appellants (hereinafter sometimes
referred to as the Appellants) against the Judgment of the Provincial High Court of Civil Appeal
holden in Kurunegala dated 21.07.2010, allowing the appeal of the Defendant - Appellant —
Respondent (hereinafter sometimes referred to as the Respondent) and setting aside the
Judgment of the District Court of Puttalam dated 10.12.2001.

As per the Plaint filed on 07.09.1995, the Appellant states as follows:

1. By Deeds of Gift Nos. 706, 707 and 709 dated 16.06.1974, Alvapillai Sivacolundu
Navaratnarajah, Pathmanayaki Kadiragaman (nee Pathmanayaki Sivacolundu) and
Alvapillai Sivacolundu Thirugnanasampanthan co- owned the premises at No. 07/71,
Paul Road which is morefully described in the schedule to the plaint.



2. By Deed No. 81 dated 24.08.1992, the above-mentioned co-owners transferred the title
of the premises to the Appellant.

3. Since January of 1993 or time close to that period, the Respondent has been in unlawful
occupation of the said premises.

As a result, the Appellants had prayed for a declaration of title to the said land and premises,
ejectment of the Respondent and all those who are holding under her and for damages.

Subsequently, the Respondent filed the Answer dated 27.03.1996 stating:

1. The Plaintiff has not been in the possession of the said land and the Respondent is not
aware of the title pleaded by the Plaintiff.

2. The husband of the Respondent, Kanapathy Ratnasamy was the tenant of these premises
under one Kadiragaman of No. 67, Davidson Road, Colombo.

3. After the demise of husband of the Respondent, the Respondent became the tenant
under said Kadiragaman.

4. There was no request from the Appellants to the Respondent for attornment to accept
them as landlords.

5. There is a misjoinder of Plaintiffs and no valid cause of action has been pleaded in the
plaint.

In consequence, the Respondent prayed to dismiss the Appellant’s action.

When this case came up for trial on 21.09.1998, the parties admitted the jurisdiction of the
Court and raised 15 issues. Out of the said issues, the first 5 issues were raised by the Appellants
in accordance with the averments in the plaint, and the Respondent raised the issues No. 6 to
15 in accordance of the averments in the answer. Thereafter, the Appellants moved to raise 3
consequential issues to which the Respondent objected, the 3 consequential issues were:

(i) Issue No.16

Did the Petitioners notify the Respondent regarding the change of ownership from
Kadiragaman to the Petitioners?

(i) Issue No.17

Did the Respondent refuse to accept the notice from the Petitioners informing the Respondent
with regard to the purchase of property by the Petitioners?

(iii) Issue No.18
If so, were the Petitioners entitled to the reliefs prayed for?

After hearing the parties, the learned trial Judge postponed the order with regard to the
objections made to the above issues No.16 to 18 for 23.09.1999 and before the order on the
objections was delivered the learned trial Judge was transferred out of the station and parties
moved to have the trial de novo before the new Judge which was allowed and the following
facts were admitted by the parties at the trial,

1.The premises in suit situates within the jurisdiction of the Court.

2.The said premises are governed by the provisions of the Rent Act No. 7 of 1972.



3.The original landlord of the subject matter of this action was one Kanagaratham
Kadiragaman.

4.After the death of the Respondent’s husband, the Respondent continued as the tenant
under the said Kanagaratnam Kadiragaman.

5.The Appellants and the Respondent appeared before the Rent Board of Puttalam.

The case proceeded to trial on 13 issues suggested by the parties and accepted by the Court.
Out of said issues the Appellant raised the issues No.1 to 4 which were almost identical to
previous issues No.2 to 5 raised on 21.09.1998 except for the change of date regarding the
commencement of unlawful possession to March 1993 which was year 1993 in the previous
set of issues. Issue No.1 raised on 21.09.1998 need not have been raised due to the admission
No.3 mentioned above. Thus, the focus of the new set of issues No.1 to 4 raised on 23.10. 2000
appears to be substantially the same as the issues No.2 to 5 raised on the previous occasion
which were abandoned due to the de novo trial. Issues No. 5 to 13 raised by the Respondent on
23.10.2000 focus on the same matters raised by the Respondent on 21.09.1998, by abandoned
previous issues No. 6,7,9,10,11,12,13,14 and 15 respectively. Through the pivotal issues raised
by the Respondent for the de novo trial, the Respondent has endeavoured to present a defence
that;

e She was the tenant of aforesaid Kadiragaman,
e Appellant has not even prayed in the plaint to accept him as the landlord,
e Hence, there is no cause of action revealed against the Respondent in the plaint.

Thus, the defense placed through the issues seems to be that since there is no offer for
attornment even in the plaint, she has the statutory protection as the tenant under the Rent Act
till an offer is made for attornment, as application of the Rent Act has been admitted. However,
the counter issues N0.16,.17 and 18 that focussed on the offer for attornment and its refusal by
the Respondent made prior to the filing of the action which were objected on the previous
occasion has not been raised again. Thus, those issues have been totally abandoned for the trial
de novo.

The previous landlord, K. Kadiragaman, in his evidence, among other things, had adverted to
the following matters;

1) that he sold the property in suit to the Appellants by Deed No. 81 dated 24.08.1992
(P1-at page 187 of the brief) which was executed by him as the Power of Attorney(P2)
holder of the three co-owners;

ii) that after the sale of the property he had informed by letter dated 05.03.1993 the
Respondent's husband regarding the change of ownership and requested him to have
future dealings with the present owners; (Copy of the said letter has been marked P3-at
page 187 of the brief)

iii) that there was no doubt that the husband of the Respondent, Ratnasamy was his
tenant. (Pages 63-69)

As per the contents of copy of the letter marked P3, original of it had been annexed to the copy
sent to the Appellants requesting to send it to the husband of the Respondent, K. Ratnasamy.
Envelope addressed to the husband of the Respondent which contained the letters has been
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marked as P4- vide page 68 of the brief. This envelope was opened in open court when the 1%
Appellant was giving evidence- vide page 73

The facts revealed in testimony of 1st Appellant, inter alia, are as follows;

)] After purchasing the property, they informed the Respondent and her husband about
the change of ownership orally as well as by a letter. However, the said letter was
not accepted by them-vide page 72 of the brief.

i) The envelope which contained the letters has been shown to the witness and opened
in open Court- vide pages 72 and 73 of the brief. As per her evidence, the said
envelope marked P4 had the name and address of the 1% Appellant as the sender
and name and address of the husband of the Respondent as the recipient. As per her
evidence there is an endorsement on the envelope in Tamil indicating the refusal to
accept — vide pages 72 and 73 of the brief.

iii) When this envelope was opened in open Court it contained two letters which have
been marked as P5 and P6. (P5 and P6 are found at bottom page Nos.197 and 198
of the brief respectively). Even though the envelope, as per evidence, was addressed
to the husband of the Respondent, those two letters have been addressed to the
Respondent as well as to her husband. P5 contained the offer for attornment of the
new owners, namely the Appellants and P6 is the original of the letter P3 sent by
the previous landlord, Kadiragaman. As per the said request made in that letter, rent
was not paid to the Appellants. - vide pages 73 and 74.

iv) Appellants have made complaints to the Rent Board and Mediation Board against
the Respondent, her husband and some other people. The application to the Rent
Board and its decision has been marked as P7 and P8 (found at pages 199/201 and
201/203 of the brief). As per P7, the application to the Rent Board was to get the
vacant possession from the Respondent and P8 shows that the inquiry commenced
in 04.11.1992 prior to the dates of aforesaid letter offering for attornment dated
10.03.1993. As per the decision mentioned in P8, Rent Board had advised the
Appellant to seek legal remedy after an ex-parte inquiry held on 16.06.1993 due to
the fact that the ownership could not be ascertained. P10 found at page 202/204 of
the brief also indicate that mediation Board had issued a non-settlement certificate
on 07.12.1993.

The aforementioned documents show that, after purchasing the property in P1 on
24.08.1992, the Appellants were attempting to evict the Respondents and get the premises
back through an application made to the Rent Board and while that application pending,
they have sent the notice of attornment as alleged. As per the evidence given by William
Rajapakshe, the Chairman, Mediation Board application before that Board was also to get
the premises back on the footing that the Respondents were occupying it without
permission. Perhaps during such inquiries, the Appellants would have informed orally that
they have purchased the property. In fact, as referred to later in this Judgment, the
Respondent in her evidence-in-chief has admitted that Appellants orally offered to attorn
to them as the landlord during such inquiries even though the aforesaid application was to
get the premises back for the Appellants. Thus, the only other evidence that contain an offer
for attornment made by the new owner of the property is said letter marked P6 dated
10.03.1993.



D.V. Chandrasena, who was the Post Master of Puttalam in his evidence had stated inter alia
as follows;

e thataccording to the envelope (P4) the letter had been posted on 12- 03-1993 and it was
addressed to Kanapathi Ratnasamy (husband of the Respondent),

e that the Registration No. 6329 on the envelope corresponded to the Registered Article
Receipt (P11),

e that the named recipient of the mentioned on the envelope has refused to accept it,

e that they maintain postman’s minuets relating to delivery of letters and such minuets
reveals that the postman was unable to deliver it as per one entry due to the reason the
premises was closed and as per the other entry due to the fact that addressee refused to
accept it.

e that when addressee refused to accept, they keep the letter for 15 days and thereafter,
return to the sender.

The evidence of the said post master on balance of probability proves that the envelope
containing the letter for attornment had been refused by the addressee, the husband of the
Respondent. Thus, if the tenant was the husband of the that premises there is sufficient evidence
to establish the refusal to accept the envelope containing the letter offering attornment. He must
bear the consequence of his acts. Even though, the husband of the Respondent did not open the
envelope to see the offer for attornment, it has to be construed as a refusal of attornment since
offer could not be accepted due to his own fault. Most probably he refused to accept the delivery
of the said letter because he knew what it may contain. Thus, there was evidence that amounts
to refusal to attorn the Appellants as the new landlord of the premises by the hushband of the
Respondent who was the tenant at that time. Thus, from that time onwards they are in unlawful
possession as they refused to enter into a new tenancy agreement with the new owner of the
premises. As per the admission No.4 made at the beginning of the de novo trial, he was the
tenant of Kadiragaman, previous landlord, and after his demise the Respondent became the
tenant of said Kadiragaman. However, in law, Kadiragaman cannot create a new tenancy
relationship with the Respondent after the demise of the husband of the Respondent binding
the Appellants without the approval of the Appellants as he was not the owner by that time.
There cannot be a legally valid succession to or continuation of the tenancy of the husband of
the Respondent as by his action of said refusal to accept the envelope containing the offer letter,
he refused to enter into a valid contract of tenancy with the new owner. In common law, it is
said that ‘hire goes before sale’. As such, the lessee or tenant can remain in the property till his
lease period is over. As no long-term written lease agreement with Kadiragaman has been
tendered, the tenancy should have been based on a monthly tenancy. With the refusal to attorn
to the new owner, the husband of the Respondent, then tenant refused his option to enter into
a new tenancy agreement with the new landlord. When he refused to attorn and pay rent to the
new landlord he loses his right to claim the protection under the Rent Act as he becomes an
unlawful occupier. In such situation there cannot be any continuation or succession of tenancy
after his demise. Therefore, even though there is an admission that after the demise of the
husband of the Respondent, the Respondent became the tenant under Kadiragaman, there is an
error of law in that as there cannot be a valid agreement of tenancy between the Respondent
and the previous owner which binds the Appellants. In this regard, | prefer to quote following
passage from The Law of Property in Sri Lanka by G.L.Peiris, Volume Two, at page 235.



“It would appear, therefore, that a purchaser of property which had been let was bound by the
lease, and had to permit the lessee to continue in occupation until the end of the term of the
lease. The purchaser may, of course, as against his vendor, insist on vacant possession or, in
the alternative, claim rescission of the sale, but if he desires to abide by the sale, he can only
take possession along with the lessee in occupation, if the latter chooses to continue with the
lease. The lessee had the option of cancelling or surrendering the lease and pursuing his
remedy upon his contract against his landlord or of retaining occupation of the property in
terms of his lease against the purchaser. But, in the event of his pursuing the latter course, he
was under an obligation to pay rent to the purchaser and to perform all the other obligations
due by him as tenant to his landlord. The option or privilege that the tenant had to decide
whether he would become a tenant of the purchaser consisted in this, that it was open to him
to cancel or surrender the lease if he did not desire to become a tenant of the purchaser.
However, where he chose to continue in possession as tenant of the premises, he did not have
any right to refuse to pay rent or to refrain from fulfilling the other obligations of a tenant to
the purchaser.”

Hence, the tenant of the previous landlord has an option either to leave or to remain in the
property. If he decides to remain in the property. He must attorn to accept the new owner as
the landlord and pay rent. It is clear by his own conduct, the husband of the Respondent refused
to attorn but remained in the property without paying rent to the new landlord.

The Respondent who was called as a witness by the Appellants, in her evidence-in-chief had
stated inter alia as follows;

e She was unaware as to why a case had been instituted against her and after coming to
Courts only, she became aware that it was due to nonpayment of rent.

e Kadiragaman is the owner of the property and he used to collect rent during the time
when her husband was alive.

e She came to know that Appellants were the owners of the subject matter only after
coming to courts. (Plaint was filed in September 1995)

e Eventhough, she was aware from 1995 that the Appellants had become the owners, she
did not pay rent to them as she has to pay only to Kadiragaman as to her knowledge
Kadiragaman is the owner of the house.

e The complaint to the Mediation Board was made by her and it was not settled. There
when requested to tender the deed, the Appellants absconded.

e The Rent Board inquiry, which happened in 1993, was based on an application filed by
the Appellants who asked for the payment of rent. There the Appellants said that they
purchased the land and pay rent but she did not pay.

Above shows what the Respondent (Defendant in the District Court) had stated when she was
called to give evidence by the Appellant’s (Plaintiff’s) lawyer in the District Court. It appears
that her own lawyer has cross examined her after that and pointed out that the application filed
there at the Rent Board was not for the recovery of rent. As mentioned before, it was to get the
vacant possession of the premises as the Appellants were living in a rented house. During cross
examination, when questioned regarding P7, the Respondent has admitted that there was no
request to accept the Appellants as landlords. Further, through that cross examination it has
been proved that the Respondent had deposited rent at the Urban Council from 1992 to 2000.



Even though, the proviso to section 175(2) read along with section 120(1) of the Evidence
Ordinance allows a party to an action to be called as a witness even without his name being
included in the list of witnesses. In Dalton Wijeyeratne V Hermine Wijeyerattne (1993) 1
Sri L R 313, it was held that those sections do not enable one party to compel the other party
to give evidence. Peculiarly, when the Appellants (Plaintiffs) wanted to call the Respondent
(Defendant) to give evidence, the Counsel for the Respondent has not objected for calling the
Respondent as a witness by the Appellants’ counsel. The Respondent while giving evidence
has admitted, that during the inquiry at the rent board (though it was not an application recover
rent) there was a request from the Appellants to pay rent as they have purchased the land. Thus,
the Respondent herself admits that there was an oral request to attorn to the new owners
accepting them as the landlord.

The above indicates that there were offers orally as well as in writing to attorn to the new
owners and pay rent in their name.

In certain case law, long occupation after the change of ownership appears to have been
considered as indirect attornment. However, here the Respondent has not taken such stance in
her answer or issues. It is true that the Respondent has deposited rent at the authorised person
but those receipts do not indicate that money was deposited in the Appellant’s name. Further,
while giving evidence, the Respondent has stated that they have to pay the rent to Kadiragaman,
previous landlord of the property, and they have not paid to the Appellants indicating that she
still considers the previous owner as the landlord. As such, long occupation by the Respondent
after the change of ownership of the property or payment of rent to the authorised person cannot
be considered as implied attornment. In this regard it is worth to refer to the decision made by
a bench of 5 judges in Gunasekara V Jinadasa (1996) 2 Sri L R 115, where it was held that
payment to the authorised person in the name of the person who is not the landlord does not
discharge the tenant’s obligation to the landlord. Similarly, there was continued occupation in
the said case but court declined to rely on the presumption of attornment due to long occupation
after the change of ownership. The said case also held the availability of vindicatory action to
evict a tenant who became a trespasser, when this kind of situations exist.

Hence in my view, there were sufficient material on balance of probability to held in favour of
the Appellants that there was a refusal to attorn and therefore the Respondent falls within the
meaning of a trespasser. Thus, there were material to answer issues No. 2 and 8 raised in the
de novo trial (which are substantially the same as Issues No. 3 and 8 of the abandoned issues
which have been answered in favour of the Plaintiff by the learned District Judge) in favour of
the Appellants (Plaintiffs). Thus, the action filed in the District Court had to be decided in
favour of the Plaintiff as per the evidence led in this case. The damages asked from the date of
the plaint is Rs.1000/- per month. Now the basis for calculating, should not be the rent paid but
the unlawful occupation as a trespasser. In that sense it appears to be very nominal amount.

At the conclusion of the trial the learned trial Judge in the District Court of Puttalam answered
the abandoned set of 18 issues raised before the previous Judge and entered Judgment dated
10.12.2001 in favour of the Appellants inter alia on the following grounds:

1. The Appellants and their predecessor had by documents P4, P5 and P6 informed the
Respondent regarding the change of ownership and requested her to attorn to the
Appellants. (page 128)



2. The Respondent was not entitled to plead ignorance of change of ownership as prior to
the date of despatch of letters 'P5 and P6' she had participated in the Rent Board
proceedings. (page 128)

3. The Respondent, with the knowledge of change of ownership, has refused to accept the
Appellants as new landlords.

4. Since the Respondent has refused to accept the new owners (Appellants), She has
become a trespasser.

5. The conduct of the Respondent not to accept the Appellants as landlords dispensed with
the requirement for a notice to quit.

| observe certain errors made by the learned District Judge in his Judgment. In fact, it is not the
Respondent who originally refuse to attorn. It was her husband who was the tenant at the
relevant time. As explained above by his conduct, refusing to accept the letters sent by post by
the new owner which contained the offer for attornment, impeded the possibility of making the
offer observable. Thereafter, he or one who was under him should not be allowed to say that
there was no offer. It is his own conduct that made the offer not available for him to read and
act accordingly. On the other hand, the Respondent has admitted that during the Rent Board
inquiries there was a request to attorn and pay the rent. It was the husband of the Respondent
who was the tenant at that time as per the admission made. So, the refusal to accept the
Appellants as landlords was by the then tenant, husband of the Respondent, and from that time
onwards, he and occupants under him (including the Respondent) became trespassers as far as
the Appellants are concerned. Thus, Respondent after the demise of the husband cannot enter
into a new tenant and landlord relationship with the previous landlord as in a way to bind the
new owners without the consent of the new owner, even though the admission says that the
Respondent became a tenant of the previous landlord after her husband’s demise which should
have naturally taken place after the refusal to accept the letter containing the offer for
attornment was made. Once the original tenant become a trespasser, there cannot be any
continuation or succession to the tenancy rights which existed prior to that.

The learned District Judge also erred by answering the abandoned issues. However, the issues
No. 1 to 13 raised in de novo trial are substantially the same as issues No.2,3,4,5,
6,7,9,10,11,10,13,14 and 15 of the abandoned issues as both set of those issues which are
substantially the same, have focused on the same matters. Thus, answering issues
no.2,3,4,5,6,7,9,11,10,13 14 and 15 of the abandoned issues can be considered as answering
issues No 1 to 13 raised for the de novo trial. | do not see any harm that can be caused to the
Respondent in answering issues No.1land 8 of the abandoned issues. It does not matter even the
two answers given to the said two issues are deleted from the judgment. It does not affect the
finding made to the issue No.3 of the abandoned issues which in turn is the issues No. 2 in the
new set of issues raised at the de novo trial. The answer was that the Respondent is an unlawful
occupier indicating that she is a trespasser.

The other noticeable error made by the learned District Judge is the error made by answering
purported issues N0.16, 17 and 18 which were never issues in the first set of issues nor in the
new set of issues raised for the de novo trial as they were objected in the first occasion and no
order was made in that regard. One may argue if they were raised at the de novo trial it could
have been objected and if it was accepted it could have been tested in a higher forum. Therefore,
answering them was prejudicial to the Respondent. Under normal circumstances this argument



may have some force but due to the following reasons | cannot hold that any prejudice has been

caused.

When evidence was led at the de novo trial these issues that focus on whether there
was an offer made to attorn were not there.

The only issue that was raised by the Appellants (Plaintiffs) focus on the unlawful
occupation was issue No. 2 which was issue no.3 in the abandoned set of issues.

The Appellants led evidence to show that the occupation of the premises by the
Respondent is unlawful only by leading evidence relating to offer made in relation to
attornment and related matters.

No objection was made against leading of that evidence stating that the said evidence
was exceeding the scope of the action.

Even the defence taken included that there was no offer for attornment, even in the
plaint- vide new issue no.8 and abandoned issue No.10 and averment 8 of the answer.
The Respondent also gave evidence relating to matters relating to request made by the
Appellants and not paying rent after that.

On those evidence the learned District judge has answered the issue No.3 of the
abandoned issues which is issue No.2 in the new set of issues against the Respondent
and that answer remains intact without the support of the answers made inadvertently
to said purported issues No. 16,17,18.

Without making objections to the Appellants (Plaintiffs) leading evidence of refusal to
attorn in relation to said issue No.2 (No.3 in the abandoned set of issues), now it cannot
be allowed to say that answering them were prejudicial to her as those evidence was
led in support of the said issue No.2 without objection at the trial. Even the answers to
purported issues N0.16,17, and 18 were deleted, the answer to said issue no.2 remains
intact.

Being aggrieved by the decision of the learned District judge, the Respondent made an appeal
to the Provincial High Court of Civil Appeal holden in Kurunegala. The learned Judges of the
High Court by their Judgment dated 21.07.2010 set aside the Judgment of the District Court of
Puttalam dated 10.12.2001 and held in favour of the Respondent on the following grounds:

1.

There is no proof that the letters marked as "P5" and "P6" were in fact sent by registered
post or if at all they were sent to the Respondent.

The letter "P3" is addressed to both the Respondent and her husband who was among
the living at that time but the envelope is addressed only to the husband of the
Respondent. This letter was sent twice to the husband of the Respondent but was
returned unaccepted.

The learned District Judge held that the husband of the Respondent has refused to
accept it acting as her agent and therefore she is liable to be sued in ejectment on the
basis that she has refused to attorn to the new owner and therefore in unlawful
occupation.

When the letter is only addressed to the husband, and the Respondent had no
information of the contents of the envelope the refusal of the husband to accept same
cannot be attributed to her.

The Appellants have not been able to offer any explanation for not addressing the letter
to the Respondent if they considered her as the tenant of the premises.
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6. The Respondent was aware of the transaction between the Appellants and her landlord.
Assuming that she was aware of those facts still there is no duty casts on the tenant to
request the new owner to accept her as the tenant.

7. The argument of the counsel for the Appellants that answering the set of issues
abandoned by the parties, does not have effect of causing miscarriage of justice to the
Respondent lacks merit and is rejected.

The learned High Court Judges in fact erred with regard to the grounds mentioned in item 1
and 2 above. P3 was the copy that was with the previous landlord who marked it during his
evidence. P6 is the original of P3 which was sent along with the P5, offer for attornment, by
registered post in the envelope marked P4. The Post master gave evidence regarding the refusal
to accept by the husband of the Respondent when it was delivered on the addressee.

If the judgment of the learned District judge gives the impression that the aforesaid letters were
refused to accept by the husband of the Respondent as an agent of her (item 3 above), there is
error in that reasoning. Refusal by the husband cannot be attributed as refusal by the
Respondent as it was not known to them whether there is a letter addressed to the Respondent
in the sealed cover when the cover is addressed to her husband only (see item 4 above) .
However, as explained above, her husband was the tenant at that time, his conduct as explained
above impeded the acceptance or refusal of the contents of the offer made and as such, he must
face the consequence as the tenant. His own wrong cannot be held in his favour. As explained
above, it has to be considered as the then tenant refused to accept the offer. On the other hand,
there was evidence by the Respondent herself regarding the request made during the Rent
Board inquiry to accept the tenancy with the new owner and pay rents to them which was not
adhered to. As explained above even if there is an error in reasoning, after such refusal, then
tenant and people under him including the Respondent became trespassers and there cannot be
any continuation or succession to the tenancy that existed prior to that. Thus, issue No.2 (of
new set) has to be answered in favour of the Appellants.

I do not think the Appellant needs to offer an explanation regarding addressing the envelope to
the husband of the Respondent as he was the tenant at that time (see item 5 above). With regard
to item 6 above, it is not only knowledge about new ownership, there were offers made orally
at the Rent Board inquiry as per the evidence given by the Respondent herself to accept them
as landlords and pay rent to them. Written offer was impeded by the conducted of the then
tenant himself as explained above.

With regard to the item 7 above, | have already stated above that under normal circumstances
it could have caused miscarriage of justice. However, as explained above, owing to the
circumstances of this case, there cannot be any prejudice or miscarriage of justice caused to the
Respondent.

Being aggrieved by the above High Court Judgment, the Appellants appealed to this Court.
When the leave to appeal application was supported, this Court granted leave on 27.11.2013
on the following questions of law in Paragraph 11(a, c, d, f and g) of the Petition dated
30.08.2010 and they are answered as follows;

a) Did the Provincial High Court of Civil Appeal misdirect itself in holding that the judgment
of the learned District Judge had directed in a miscarriage of justice for the reason that the
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learned District Judge had answered issues raised before his predecessor inasmuch as the said
error, if any, was only an irregularity which had not occasioned a failure of justice?

A. Answered in the affirmative. It is an irregularity as far as this case is concerned.

c) Did the Provincial High Court of Civil Appeal misdirect itself by failing to take into account
that the burden of establishing tenancy was with the respondent?

A. Answered in the affirmative. As this has been filed as a vindicatory action based on
title and once the title and unlawful possession is proved, lawfulness of the
possession has to be proved by the Respondent.

d) Did the Provincial High Court of Civil Appeal err in failing to take cognizance of the fact
that, although the previous issue had not been formally recorded afresh, they arose on the
evidence led and as such the Court was justified in considering same?

A. No what the High Court of Civil appeal failed to consider is that the new issues
raised are substantially the same as the parallel issues what has been abandoned
but answered, and that the additional issues that were answered but not found
among the new issues do not cause any prejudice miscarriage of justice..

f) Did the Provincial High Court of Civil Appeal err by failing to consider that the respondent
herself had put in issue the request for attornment and as such the matter raised in Issues 16,
17 and 18 related to consequences flowing from the said issues raised by the respondent?

A. In the Affirmative due to issue No.8. On the other hand, there was no objection
raised in the Court below for leading evidence regarding offer made for
attornment in view of new issue No.2

g) Did the Provincial High Court of Civil Appeal err in interfering with the finding of fact by
the learned District Judge that the Petitioners had requested the Respondent to attorn to them?

A. In the affirmative as some findings as to the delivery of letters and Refusal by the
learned high Court Judges are not correct. However, as observed above there are
errors made by the District Court too.

As for the reasons given above, the question of law raised on behalf of the Respondent recorded
in Journal Entry dated 27.11.2013 has to be answered in the negative.

For the reasons given above, the Judgment of the learned High Court Judges dated 21.07.2010
is set aside. The decision of the learned District Judge to grant relief as prayed for in the plaint
is confirmed. However, the Judgment of the District Court should stand amended as follows;

. The issues No.1 and 8 in the abandoned set of issues mentioned in the judgment and
answers to them have to be deleted.

. The purported issues No 16,17 and 18 and answers to them have to be deleted.

. The other issues of the abandoned issues and the answers made to them have to be

considered as answers to the parallel issue raised at the trial de novo.
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. If there is any conflict with the reasons given in this judgment in favour of the
Appellants with the reasons given in the District Court Judgment, the reasons given by this
Court must replace the conflicting reasons in the District Court Judgment.

Hence, Appeal is allowed with costs.

Judge of the Supreme Court

Hon. Jayantha Jayasuriya, PC, CJ.

| agree.

The Chief Justice

Hon. A.H.M.D. Nawaz, J.

| agree.

Judge of the Supreme Court
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